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I. INTRODUCTION

Pending before this Court are cross motions for summary judgment. The plaintiff,

Nash, owns United States Patent No. 6,449,645 (the ‘645 Patent) and has sought

summary judgment against the defendant for infringement of claims one and nine of the

‘645 patent. (Docket No. 52) The defendant, Microsoft Corporation, seeks summary

judgment that it did not infringe the ‘645 patent. (Docket No. 55) After considering the

motions, responses, the pleadings, and the applicable law, this Court determines that the

plaintiff’s motion should be and is DENIED, and that the defendant’s motion should be

and is GRANTED.

Having granted the defendant’s motion for summary judgment of non-

infringement, the Court finds it unnecessary to rule on the defendant’s motions for
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summary judgment regarding invalidity and willful infringement. (Docket Nos. 56
(invalidity as anticipated and obvious), 58 (invalid as indefinite), and 60 (no willful
infringement)).

IL FACTUAL BACKGROUND

This is a patent infringement case involving an invention for detecting illegal use
and/or copying of digital information. The ‘645 patent, entitled “System for Monitoring
the Association of Digitized Information Having Identification Indicia With More Than
One of Uniquely Identified Computers in a Network for Illegal use Detection,” describes
a system and method for detecting and locating improper or illicit use of digitized
information. The inventor, Nash, filed for the ‘645 patent on March 2, 1999, and the
patent issued on September 10, 2002. On May 15, 2003, Nash filed a complaint against
Microsoft claiming that Microsoft’s “Product Activation process” infringed his patent.

The basics of the invention can be described relatively easily. The process'
envisions a person using digitized information (for example, software) on a computer that
has access to the Internet. The process determines an identification number for each
piece of digitized information (e.g., software). In addition, it determines a unique
identification number for every computer. The ID numbers for each computer and each
piece of corresponding digitized information are sent via the Internet to a server where
the numbers are stored and cross referenced. Thus, for instance, if a computer user

installs Corel WordPerfect on a computer, the invention would determine an ID number

! Throughout the opinion, the Court refers to the invention as “the invention,” “the system,” or “the
process.”
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for the computer (e.g. ID = 1212)* and an ID number for the particular copy of Corel
WordPerfect (e.g. ID = 9876). The invention would then send the computer ID and the
software ID over the Internet to a server where they are stored. More importantly for the
invention, the computer ID of a particular computer is stored with reference to any
software IDs that are on that computer such that the server can recognize and remember
the different software installed on a given computer. Therefore, in our example, the
server stores a computer ID of 1212 and notes there is a particular piece of sofiware,
number 9876, associated with (1.e. installed on) that computer.

Continuing the example, suppose the computer user above illegally gives a copy
of her Corel WordPerfect program to a friend to install and use. The second computer
user then illegally loads that copy of Corel WordPerfect onto his own computer. In this
instance, the invention would again determine an ID number for the second computer,
e.g., 3434. When this second computer connects to the Internet, the invention sends the
computer ID to the server. It also sends the software ID associated with the illegal copy
to the server, but this software ID of the illegal copy is the same as the original; that is,
9876. The computer and software ID numbers are associated with each other in such a
way that the server recognizes that computer 3434 has installed software number 9876.
The invention would then recognize that the same piece of software is associated with
two separate computers. In our example, the server would recognize that software
number 9876 was on computer 1212 as well as computer 3434. Such a situation,
according to the invention, indicates a possibility that the digitized information was

copied.

? These ID numbers are used by the Court for illustrative purposes only and do not correspond to the actual
length or type of “identification indicia” envisioned by the ‘645 patent. Furthermore, the example here is
limited to the copying of computer software, but the patent is not so limited.
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